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notice unknown subtenants. Otherwise by collusively avoiding 
service, the subtenants could block his action, and retard speedy 
relief under the code remedy. 

A. W. B. 

Wills: Pretermitted Child: Legitimation. — A father 
acknowledged in writing before a witness his paternity to an 
illegitimate child. He performed none of the duties of father- 
hood towards the child, never received him into his family, and 
made no provision for him in his will. All of his estate was left 
to his wife and her children. Is this child entitled to claim the 
benefits of section 1307 of the Civil Code of California, providing 
that "where any testator omits to provide in his will for any 
of his children, .... unless it appears that such omission was 
intentional, such child .... has the same share in the estate 
of the testator as if he had died intestate?" This question is 
involved in the Estate of Loyd and in two decisions the Supreme 
Court of California has recognized the right of such a child to 
a share in the father's estate. 1 

Two other code sections must be considered, sections 230 
and 1387 of the Civil Code. The former provides that "the 
father of an illegitimate child, by publicly acknowledging it as 
his own, receiving it as such, with the consent of his wife, if he 
is married, into his family, and otherwise treating it as if it 
were a legitimate child, thereby adopts it as such; and such child 
is thereupon deemed for all purposes legitimate from the time of 
its birth." This section occurs in the chapter on Adoption, in 
the general division entitled Persons and is clearly a statute 
affecting status. Adoption under that section creates the legal 
relation of parent and child and there can be little doubt as to 
the right of such a child to claim the benefits accorded to children 
omitted in their father's will. But the claimant in the principal 
case could not base his claims on this section. He relied on the 
provisions of section 1387 of the Civil Code declaring that "Every 
illegitimate child is an heir of the person who, in writing, signed 
in the presence of a competent witness, acknowledges himself 
to be the father of such child." This section occurs in the title 
Succession which is denned in the code as "the coming in of 
another to take the property .... of one who dies without 
disposing of it by will." 2 

The exact ground for the decision in the first appeal of the 
Estate of Loyd was that an acknowledgment in the State of 
Iowa, though a nullity there, was valid as an act establishing 
heirship in California. The court, citing with approval an earlier 

i Estate of Loyd (1915), 170 Cal. 85, 148 Pac. 522; Estate of Loyd 
(Aug. 11, 1917), 54 Cal. Dec. 125, 167 Pac. 157. 
2 Cal. Civ. Code, § 1383. 
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case 3 which interpreted section 1387 as a statute of inheritance, 
expressly construes section 1387 as "simply a statute of succession 
or inheritance," and contrasts sections 1387 and 230 by a 
reference to an earlier case 4 involving, the court says, "not a 
right of heirship under section 1387, but the creation of the 
relation of parent and child .... under section 230." 

In view of this clear construction of section 1387, it seems 
singular that the court did not proceed to consider the question 
whether an illegitimate child who has merely been acknowledged 
by its putative father may claim to be a "child" under section 
1307. Section 1387 does not declare an illegitimate child a 
"child" in the legal sense. It merely declares him to be an "heir." 5 
Moreover, to make the matter clearer, it provides that he does 
not represent his father or mother in the inheritance of any part 
of the estate of his or her kindred, unless he has been legitimated 
by the intermarriage of his parents or by being adopted by the 
father into his family. The language of section 1387 allows 
any person to appoint an illegitimate child his "heir" by acknow- 
ledging himself its father in writing before a witness. The 
wording of the statute does not require that the natural relation 
should exist in fact. Does not section 1307 in giving a preter- 
mitted "child" the right to claim his share of a parent's estate 
contemplate a "child" in the full legal sense? A Massachusetts 
case construing a statute similar to section 1307, holds that the 
word "child" cannot mean anything but a legitimate child. 6 The 
attention of the court does not seem to have been drawn to this 
point in either appeal, at least it is not mentioned in the opinions 
in the two appeals. 

From the preceding decisions and from the language of the 
court itself in the Estate of Loyd, it would seem reasonable to 
say that the effect of section 230 is to change the status of an 
illegitimate child to that of a legitimate child for all purposes, 
while the effect of an acknowledgment under section 1387 is 
merely to make the child an "heir" in an intestate estate. If 



3 Estate of Magee (1883), 63 Cal. 414. 

*In re Jessup (1889), 81 Cal. 408, 22 Pac. 742; Estate of De Laveaga 
(1904), 142 Cal. 158, 75 Pac. 790, Estate of Wardell (1881), 57 Cal. 484. 
In the famous case of Blythe v. Ayres (1892), 96 Cal. 532, 31 Pac. 915, 
19 L. R. A. 40, the majority of the court found it unnecessary to decide 
whether section 1387 affects the status of the child or is merely a statute 
of descent, for the acts done by the testator were found sufficient to 
constitute legitimation. Justices McFarland and De Haven concurred 
in the result, on the ground that there had been a sufficient acknowledg- 
ment to constitute the child an "heir" under section 1387, but specially 
dissented in holding that the child was legitimated in accordance with 
section 230. 

5 Cal. Civ. Code, § 1384. "The property of one who dies without 
disposing of it by will passes to the heirs." 

6 Kent v. Barker (1854), 2 Gray 535. 
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that be true, the "heir" has no right to claim as a "child" under 
section 1307. Under this interpretation of sections 1307 and 1387, 
the claimant should have lost in the first appeal of the Estate of 
Loyd, and the second appeal would have been unnecessary. 

E. B. P. 

Workman's Compensation Act: Pre-existing Physical 
Condition. — In Brooker v. Industrial Accident Commission, 1 the 
Supreme Court of California reversed an award by the Industrial 
Accident Commission in a case in which a laborer, seized with 
an epileptic fit while working on a scaffold, fell to the ground 
and was killed. The sole cause of the accident, the court said, 
was the epileptic fit and hence the injury could not be con- 
sidered as arising "out of" the employment. 

This is the first occasion on which the Supreme Court has 
passed upon the propriety of an award for an injury in which 
there is involved a physical defect or a constitutional malady 
of the laborer, existing independently of the occupation and 
before an accident occurs. The decision carefully distinguishes 
between those injuries in which the physical condition of the 
laborer is held the sole cause of the accident and those in which 
the pre-existing physical condition is a contributing cause. Cases 
in English and in American jurisdictions support the court in this 
distinction. Falls due to epilepsy, faintness, drunkenness and 
heart-trouble have been held to be accidents not arising out of the 
employment, even though the laborer was at work at the time 
and the seriousness of the fall was considerably increased by 
the nature of his employment. 2 Very difficult questions arise 
and exceedingly fine distinctions are drawn. A man with angina 
pectoris pushes empty cars and drops dead a few minutes later. 
A sick fireman rakes ashes from an engine and dies from a heat 
stroke. There is no unusual exertion and no injury would occur 
in either case except to one in a weakened condition. Did either 
injury arise "out of" the employment? 8 It is evident that such 
cases can not be decided by any strict rule of law. 

The Industrial Accident Commission of California has con- 
sidered a great many cases of this kind during the past three 
years. Three principles have been laid down by the Commission 
as of special importance in guiding the decisions: 1. The employer 
takes his employee subject to the physical condition he is in 



1 (Oct. 11, 1917), 54 Cal. Dec. 418, 168 Pac. 126. 

2 Van Gorder v. Packard Motor Car Co. (Mich., 1917), 162 N. W. 
107 (epilepsy) ; Nash v. Rangatira, [1914] 3 K. B. 978 (drunkenness) ; 
Collins v. Brooklyn Co. (1916), 171 App. Div. 381, 156 N. Y. Supp. 957 
(heart-trouble). 

3 Compensation was denied the sufferer from heart-trouble in Hawkins 
v. Powells, [1911] 1 K. B. 988, and granted to the fireman in Ismay v. 
Williamson, [1908] App. Cas. 437. 



